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RECOVMVENDED CRDER

Pursuant to notice, a hearing was conducted in this case on
Cct ober 15, 2004, by video teleconference at sites in Wst Palm
Beach and Tal | ahassee, Florida, before Stuart M Lerner, a duly-
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings (DOAH).
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612 Larson Buil di ng
Tal | ahassee, Florida 32399-0333

For Respondent: W|IIiam Durbahn Kennedy, pro se
6276 Sout heast Charl eston Pl ace, No. 205
Hobe Sound, Florida 33455



STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Amended Adm nistrative Conplaint issued against himand, if so,
what penalty shoul d be inposed.

PRELI M NARY STATEMENT

On July 7, 2004, Petitioner issued a one-count
Adm ni strative Conplaint alleging Respondent had vi ol at ed
Sections 626.611(8) and 626.621(8), Florida Statutes, and
indicating that it intended to "enter an Order suspendi hg or
revoki ng [ Respondent's] |icenses and appoi ntnments as an
i nsurance agent or to inpose such penalties as may be provi ded
[by aw]" as disciplinary action agai nst Respondent for having
commtted these violations. On July 14, 2004, Respondent
"request[ed] a hearing [on the matter] pursuant to Section
120.57(1), Florida Statutes, to be held before the Division of
Adm ni strative Hearings.” On July 16, 2004, the matter was
referred to DOAH.

On August 5, 2004, Petitioner filed a Motion to Anend
Adm ni strative Conplaint. The notion, which was unopposed, was
granted by Order issued August 9, 2004. The Anended
Adm ni strative Conpl aint charged Respondent, in a single count,
with violating Sections 626.611(7) and (14) and 626.621(8),
Florida Statutes, based on his having pled guilty to, been

convicted of, and been sentenced for commtting "one (1) count



of Conspiracy to Cbstruct or |Inpede the Internal Revenue
Service, in violation of 18 USC 371."

As noted above, the final hearing in this case was held on
October 15, 2004.' Respondent was the only witness to testify at
the hearing. In addition to Respondent's testinony, four
exhibits (Petitioner's Exhibits 1 through 3 and 5) were offered
and received into evidence.

At the close of the taking of evidence, the undersigned
established a deadline (10 days fromthe date of the filing of
the hearing transcript with DOAH) for the filing of proposed
recommended orders.

The hearing transcript (consisting of one volune) was filed
wi th DOAH on Novenber 4, 2004.

Petitioner tinely filed its Proposed Recomended Order on
Monday, Novenber 15, 2004. To date, Respondent has not filed
any post-hearing submttal.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the follow ng findings of fact are made:

1. Respondent is now, and has been since 1992, |icensed as
an insurance representative in the State of Florida hol ding 02-
15, 02-16, 02-18, and 02-40 |icenses.

2. In Cctober of 1999, an indictnent was filed agai nst

Respondent and others in United States District Court for the



Southern District of Florida Case No. 99-8145 (Indictnent). In
Count One of the Indictnent, the follow ng was al |l eged:

1. Fromat |east as early as Novenber,
1993, through on or about Septenber, 1999,

t he exact dates being unknown, at West Pal m
Beach, Pal m Beach County, in the Southern
District of Florida and el sewhere, the

def endant s

JOHN PHI LI P ELLIS, SR
ROBERT KOCH,
SHARON ALFONSO,
MARK KENNEDY,
JEFFREY POLLARD,
HOWNARD RI CCARDI

did knowingly, willfully and unlawfully
conbi ne, conspire, confederate and agree

wi th each other, and with persons known and
unknown to the Grand Jury, to defraud the
United States by attenpting to inpede,

i npai r, obstruct and defeat the | awful
governnent functions of the Internal Revenue
Service (IRS) of the Treasury Departnent in
t he ascertai nnent, conputation, assessnent
and collection of revenue: to wit, incone
t axes.

In violation of Title 18, United States Code
Section 371.

3. Respondent pled guilty to the crine alleged in Count
One of the Indictnent.

4. Based on Respondent's guilty plea, he was adjudicated
guilty of said crime and, on January 23, 2002, given the
foll ow ng sentence: 21 nonths in prison, three years' probation

following his release fromprison, and a $100. 00 fi ne.



CONCLUSI ONS OF LAW

5. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,

Fl ori da Stat utes.

6. "Chapters 624-632, 634, 635, 636, 641, 642, 648, and
651 constitute the 'Florida Insurance Code.'" § 624.01, Fla.

St at .

7. It is Petitioner's responsibility to "enforce the
provisions of this code." 8§ 624.307, Fla. Stat.

8. Anmong Petitioner's duties under the Code is to |license
and di sci pline insurance agents.

9. Petitioner may take disciplinary action against a
licensee only after the |icensee has been given reasonabl e
witten notice of the charges and an adequate opportunity to
request a proceedi ng pursuant to Sections 120.569 and 120.57,

Fl ori da Stat utes.

10. An evidentiary hearing nust be held if requested by
the licensee when there are disputed i ssues of material fact.
88 120.569(1) and 120.57(1), Fla. Stat.

11. At the hearing, Petitioner bears the burden of proving
that the |licensee engaged in the conduct, and thereby conm tted
the violations, alleged in the charging instrunent.

12. Proof greater than a nere preponderance of the

evi dence nmust be presented by Petitioner to neet its burden of



proof. Cear and convincing evidence of the licensee's guilt is

required. See Departnent of Banking and Fi nance, Division of

Securities and Investor Protection v. Gsborne Stern and Conpany,

670 So. 2d 932, 935 (Fla. 1996); Ferris v. Turlington, 510 So.

2d 292, 294 (Fla. 1987); Pou v. Departnent of |nsurance and

Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and §
120.57(1)(j), Fla. Stat. ("Findings of fact shall be based upon
a preponderance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute . . . .").

13. d ear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonable doubt.'" In re G aziano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internediate standard."
Id. For proof to be considered "'clear and convincing'

t he evidence must be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the
testinmony nust be precise and explicit; and the w tnesses mnust
be lacking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomwtz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA




1983). "Although this standard of proof nay be net where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbi guous."” Westinghouse Electric Corporation, Inc. V.

Shuler Bros., Inc., 590 So. 2d 986, 989 (Fla. 1st DCA 1991).

14. In determning whether Petitioner has net its burden
of proof, it is necessary to evaluate its evidentiary
presentation in [ight of the specific allegations of wongdoi ng
made in the charging instrument. Due process prohibits
Petitioner fromtaking disciplinary action against a |licensee
based on natters not specifically alleged in the charging
instrunment, unless those matters have been tried by consent.

See Shore Village Property Omers' Association, Inc. v.

Departnent of Environnental Protection, 824 So. 2d 208, 210

(Fla. 4th DCA 2002); Cottrill v. Departnent of |nsurance, 685

So. 2d 1371, 1372 (Fla. 1st DCA 1996); and Del k v. Departnent of

Pr of essi onal Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992) .

15. The charging instrument in the instant case, the
Amended Administrative Conplaint, alleges in its one count that
Respondent vi ol ated Sections 626.611(7), 626.611(14), and
626.621(8), Florida Statutes, as a consequence of his having
pled guilty to, been convicted of, and been sentenced for
participating in a "Conspiracy to Cbstruct or |npede the

| nternal Revenue Service, in violation of 18 USC 371."



16.

Section 626.611(7) and (14), Florida Statutes,

as foll ows:

17.

foll ows:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the |license or appointnment of any
applicant, agent, title agency, adjuster,
custoner representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |license or appointnent
of any such person, if it finds that as to
t he applicant, |icensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

* * *

(7) Denonstrated |lack of fitness or
trustworthi ness to engage in the busi ness of
i nsur ance.

(14) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crine punishable by inprisonnent
of 1 year or nore under the [aw of the
United States of Anerica or of any state

t hereof or under the |aw of any ot her
country which involves noral turpitude,

wi t hout regard to whether a judgnent of
conviction has been entered by the court
havi ng jurisdiction of such cases.

provi de

Section 626.621(8), Florida Statutes, provides as

The departnment may, in its discretion, deny
an application for, suspend, revoke, or
refuse to renew or continue the |Iicense or
appoi ntment of any applicant, agent,

adj uster, custoner representative, service
representative, or nanagi ng general agent,
and it may suspend or revoke the eligibility



to hold a |icense or appointnent of any such
person, if it finds that as to the
applicant, licensee, or appoi ntee any one or
nore of the follow ng applicable grounds
exi st under circunstances for which such
deni al , suspension, revocation, or refusal
is not mandatory under s. 626.611:

Havi ng been found guilty of or having

pl eaded guilty or nolo contendere to a
felony or a crinme punishable by inprisonnent
of 1 year or nore under the |aw of the
United States of Anmerica or of any state

t hereof or under the | aw of any other
country, without regard to whether a

j udgnent of conviction has been entered by
the court having jurisdiction of such cases.

18. It is undisputed, and the record evidence clearly and

convincingly establishes, that, as alleged in the Arended
Adm ni strative Conpliant, in or around January 2002, in United
States District Court for the Southern District of Florida Case
No. 99-8145, Respondent pled guilty to, was adjudicated guilty
of , and was sentenced for participating in a "Conspiracy to
bstruct or Inpede the Internal Revenue Service, in violation of
18 USC 371," which provides, in pertinent part, as foll ows:

If two or nore persons conspire either to

commt any offense against the United

States, or to defraud the United States, or

any agency thereof in any manner or for any

pur pose, and one or nore of such persons do

any act to effect the object of the

conspiracy, each shall be fined under this

title or inprisoned not nore than five

years, or both

"As the language of the [18 U S.C. § 371] indicates, there are

two different conspiracies with which a defendant can be charged



under 8 371--a conspiracy 'to conmt any offense against the

United States,' or a conspiracy 'to defraud the United States.'"

U.S. v. Jackson, 33 F.3d 866, 870 (7th Gr. 1994).

19. It was this latter type of conspiracy, a "conspiracy
"to defraud the United States,'" that Respondent pled guilty to
and was convicted of and sentenced for participating in.? This
crime was one "puni shable by inprisonnent of 1 year or nore
under the law of the United States of America . . . which

i nvolve[d] noral turpitude."” See Jordan v. De George, 341 U.S.

223, 229, 71 S. . 703, 706 (1951)("[I]t can be concl uded that
fraud has consistently been regarded as such a contam nati ng
conmponent in any crime that American courts have, w thout
exception, included such crinmes within the scope of noral
turpitude. It is therefore clear, under an unbroken course of
judicial decisions, that the crinme of conspiring to defraud the
United States is a '"crinme involving noral turpitude.""); Inre
Qui nn, 849 A 2d 1009, 1010 (D.C. 2004)("[I]t is well settled
that conspiracy to defraud the United States . . . [is]
inherently [a] crinme[] of noral turpitude."); Inre Birdwell, 20
S.W3d 685, 686 (Tex. 2000)("We hold that a conviction for
conspiracy to defraud the United States in violation of [18

U S.C] section 371 is a crine of noral turpitude."); Inre

Crooks, 800 P.2d 898, 906 (Cal. 1990)(crine of conspiring to

defraud the United States, in violation of 18 U S. C. § 371, by

10



participating in a "tax-shelter investnent schene" invol ved

"nmoral turpitude"); Matter of Meisnere, 471 A 2d 269, 270-71

(D.C. 1984)("A violation of 18 U S.C. 371, the conspiracy
statute[,] does not necessarily constitute noral turpitude per
se since the statute prohibits both conspiracy to conmt an

of fense against the United States and conspiracy to defraud the
United States. In this case, however, the information to which
Respondent pl eaded guilty, specifically charged conspiracy
knowi ngly to defraud the United States by obstructing the
Treasury Departnent in its attenpt to ascertain the assets of
and the taxes due from one Leon Durwood Harvey. Thus the
information to which Respondent pl eaded guilty necessarily
required proof of intent to defraud. Intent to defraud

i nherently involves noral turpitude."); Levine v. Departnent of

| nsurance and Treasurer, Case No. 90-3898, 1991 W 832870 *1

(Fla. DOAH April 2, 1991) (Reconmended Order) (" Based upon this
pl ea, the Petitioner was found guilty of conspiracy to defraud
an insurance conpany and filing a false insurance claim each
count being a felony involving noral turpitude.”); and Fla.

Adm n Code R 69B-211.042(21) (The Departnent finds that each

felony crine listed in this subsection is a crinme of noral

turpitude: . . . (w) Fraud. . . . (y) Tax evasion.
(bb) Failure to pay tax. . . .(ss) Defrauding the
governnment. . . (vv) Conspiracy. . . .").

11



20. Having pled guilty to and been adjudicated guilty of
such a crinme, Respondent is subject to mandatory suspension or
revocation of his license pursuant to Section 626.611(14),
Florida Statutes, as Petitioner has alleged in the Anended

Adm ni strative Conplaint (not discretionary suspensi on or

revocation pursuant to Section 626.621(8), Florida Statutes.)
21. That Respondent pled guilty to this crine is

sufficient proof, for purposes of this disciplinary proceeding,

to establish that he actually participated in the conspiracy.

See Kelly v. Departnent of Health and Rehabilitative Services,

610 So.2d 1375, 1377 (Fla. 2d DCA 1992)("[W here a judgnent of
conviction is based upon a guilty plea . . . , a defendant is
estopped from denying his guilt of the subject offense in a

subsequent civil action."); Paterno v. Fernandez, 569 So.2d

1349, 1351 (Fla. 3d DCA 1990)("In pleading guilty to an
information charging her with the crine of grand theft in the
first degree, the defendant admtted all facts contained in the
information, that she commtted the crine of grand theft in the
first degree when she took $20, 000. 00 or nore fromthe
plaintiffs with the intent to deprive themof the right to their
property and appropriated the property for her use or for the
use of others. Thus, we find that the facts underlying the
crimnal offense were stipulated through a guilty plea.”); and

Brown v. City of Hialeah, 30 F.3d 1433, 1437 (11th Grr.

12



1994) ("In this case, Brown sought to introduce evidence that he
did not attenpt to shoot O ficer Pugliese. The introduction of
this evidence woul d have been contrary to Brown's guilty plea,
whi ch included attenpted nmurder of O ficer Pugliese. The facts
surroundi ng the issue of whether Brown attenpted to shoot

O ficer Pugliese were necessarily deci ded when Brown pl eaded
guilty to the attenpted nurder charge.") His having done so
denonstrates his "lack of fitness [and] untrustworthiness to

engage in the business of insurance."” See Paisley v. Departnent

of I nsurance, 526 So. 2d 167, 169 (Fla. 1st DCA 1988); and

Nat el son v. Departnent of Insurance, 454 So. 2d 31, 32 (Fla. 1st

DCA 1984). Respondent therefore is also subject to nandatory
suspensi on or revocation of his |license pursuant to Section
626.611(7), Florida Statutes, as Petitioner has alleged in the
Amended Admi ni strative Conpl aint.

22. To determ ne whet her Respondent's license should be
revoked or just suspended (and, if so, for how |l ong) pursuant to
Section 626.611(7) and (14), Florida Statutes, it is necessary
to consult Petitioner's "penalty guidelines" set forth in
Florida Adm nistrative Code Rul e Chapter 69B- 231, which inpose
restrictions and limtations on the exercise of Board's

disciplinary authority. See Parrot Heads, Inc. v. Departnent of

Busi ness and Prof essi onal Regul ation, 741 So. 2d 1231, 1233

(Fla. 5th DCA 1999)("An adm ni strative agency is bound by its

13



own rules . . . creat[ing] guidelines for disciplinary

penalties."); cf. State v. Jenkins, 469 So. 2d 733, 734 (Fla.

1985) ("[ Al gency rul es and regul ations, duly promul gated under
the authority of law, have the effect of law "); Buffa v.

Singletary, 652 So. 2d 885, 886 (Fla. 1st DCA 1995)("An agency

must conply with its own rules."); Decarion v. Martinez, 537 So.

2d 1083, 1084 (Fla. 1st 1989)("Until anmended or abrogated, an

agency must honor its rules.”); and Wllians v. Departnent of

Transportation, 531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency

is required to conply with its disciplinary guidelines in taking
di sciplinary action against its enployees).
23. Florida Adm nistrative Code Rule 69B-231. 040 expl ai ns
how Petitioner goes about "[c]alculating [a] penalty.” It
provi des as foll ows:
(1) Penalty Per Count.

(a) The Departnment is authorized to find
that nmultiple grounds exist under Sections
626. 611 and 626.621, F.S., for disciplinary
action against the |licensee based upon a
single count in an adm nistrative conpl ai nt
based upon a single act of m sconduct by a
licensee. However, for the purpose of this
rule chapter, only the violation specifying
the highest stated penalty will be
considered for that count. The highest
stated penalty thus established for each
count is referred to as the "penalty per
count".

(b) The requirenent for a single highest

stated penalty for each count in an
adm ni strative conplaint shall be applicable

14



regardl ess of the nunber or nature of the
viol ati ons established in a single count of
an adm ni strative conpl ai nt.

(2) Total Penalty. Each penalty per count
shal | be added together and the sum shall be
referred to as the "total penalty".

(3) Final Penalty. The final penalty which
wi || be inposed against a |icensee under
these rules shall be the total penalty, as
adjusted to take into consideration any
aggravating or mtigating factors, provided
however the Departnent shall convert the
total penalty to an adm nistrative fine and
probation in the absence of a violation of
Section 626.611, F.S., if warranted upon the
Departnent's consideration of the factors
set forth in rule subsection 69B-231.160(1),
F. A C

24. Florida Admnistrative Code Rule 69B-231.080 is
entitled, "Penalties for Violation of Section 626.611." It
provides, in pertinent part, as follows:

If it is found that the |icensee has
viol ated any of the follow ng subsections of
Section 626.611, F.S., for which conpul sory

suspensi on or revocation is required, the
follow ng stated penalty shall apply:

(7) Section 626.611(7) -- suspension 6
nont hs.

* * *
(14) Section 626.611(14), F.S. -- see

Rul e 69B-231.150, F.A C
25. Florida Adm nistrative Code Rule 69B- 231. 150 provi des,

in pertinent part, as follows:

15



(1) If it is found that a |icensee has

violated . . . Section 626.611(14) . . .,
the follow ng stated penalty shal
apply:

(a) If the licensee is convicted by a court
of a felony (regardl ess of whether or
not such felony is related to an insurance
license), the penalty shall be revocati on.

* * *

26. Respondent was convicted of a felony. See The Florida

Bar v. Meldon, 459 So. 2d 314, 315 (Fla. 1984); and Matter of

Vagionis, 672 N.Y.S.2d 343, 344 (N.Y. App. Div. 1998) ("On
July 16, 1997, respondent pleaded guilty in the United States
District Court of the District of New Jersey to an information
charging himw th conspiracy to defraud the United States and
the Internal Revenue Service (one count), in violation of 18
U S C 8§ 371, and income tax evasion (one count), in violation
of 26 U.S.C. 8§ 7201, both felonies.").

27. Therefore, the "stated penalty" for his violation of
Section 626.611(14), Florida Statutes, is revocation, which is
"high[er]" than the stated penalty for a violation of Section
626.611(7), Florida Statutes.

28. Revocation is also the "total penalty" in the instant
case since the Anmended Adm ni strative Conplaint contains but a
singl e count.

29. The "aggravating/mtigating factors" that nust be

considered to determ ne whet her any "adjust[nent]" should be

16



made to the "total penalty” are set forth in Florida
Adm ni strative Code Rule 69B-231. 160, which provides, in
pertinent part, as follows:

The Departnent shall consider the foll ow ng
aggravating and mtigating factors and apply
themto the total penalty in reaching the
final penalty assessed against a |licensee
under this rule chapter. After

consi deration and application of these
factors, the Departnent shall, if warranted
by the Departnent’s consideration of the
factors, either decrease or increase the
penalty to any penalty authorized by | aw.

* * *

(2) For penalties assessed under Rul e 69B-
231.150, F.A C, for violations of Section[]
626.611(14) . . . , F.S.:

(a) Nunber of years that have passed since
crimnal proceeding;

(b) Age of licensee at tine the crinme was
comm tted;

(c) Wether licensee served tine in jail

(d) \Whether or not |icensee violated
crimnal probation

(e) Wiether or not licensee is still on
crimnal probation

(f) \Whether or not |icensee's actions or
behavior resulted in substantial injury to
victim

(g) Wether or not restitution was, or is
being tinely, paid,

17



(h) Whether or not licensee's civil rights
have been restored; and

(i) other relevant factors.

30. Examning the evidentiary record in the instant case
in light of these "aggravating/mtigating factors,” it does not
appear that a decrease of the "total penalty” is warranted.

31. Accordingly, the "final penalty" that Petitioner
shoul d i npose in the instant case is the revocation of
Respondent's | i censes.

RECOVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOVMENDED t hat Petitioner issue a Final Oder revoking
Respondent's |icenses pursuant to Section 626.611, Florida
St at ut es.

DONE AND ENTERED this 18th day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

A x m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of Novenber, 2004.

ENDNOTES

! The hearing was originally schedul ed for Septenber 10, 2004,
but was continued at Petitioner's request.

2 Count One of the Indictment (the count to which Respondent
pled guilty) specifically alleged that the conspiracy of which

Respondent was a part was forned "to defraud the United States."

COPI ES FURNI SHED,

El i zabet h Penny, CLI

Dana M Wehle, Esquire

Depart ment of Financial Services
Di vision of Legal Services

200 East Gaines Street

612 Larson Buil di ng

Tal | ahassee, Florida 32399-0333

W I | i am Dur bahn Kennedy
6276 Sout heast Charl eston Pl ace, No. 205
Hobe Sound, Florida 33455

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Fi nancial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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